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International arbitration and mediation have been serving and complementing each for over a decade. 

Although both aim to resolve disputes between parties in conflict, fundamental differences in terms of 

process and application still remain, with debates around each is supportive or undermining of the other. 

Both methods allow parties from different countries to avoid litigation in national courts. The answer 

to the questions at hand: friends or foes in terms of what? Friends or foes for whom? Towards the other 

process, or for the parties in dispute, or for the law firms? I suggest that rather than positing the two 

methods as either similar or antagonistic, we should instead think of them as ‘colleagues’ who produce 

an effective synergy in the overall process of dispute resolution.  

Arbitration is a private process of dispute resolution between two or more parties which is 

resolved by independent adjudicators called arbitrators, who at the end produce a final and binding 

award (decision). The award can be subject to enforcement in countries that are signatories to the 

Convention on Recognition and Enforcement of Foreign Arbitration Awards1, otherwise known as the 

New York Convention. In 2018, the Queen Mary University Arbitration Survey found that 97% of 

respondents considered international arbitration to be their preferred method of dispute resolution, either 

on a stand-alone basis, or in conjunction with alternative dispute resolution (‘ADR’).2 It avoids the 

potential bias of national courts, and aids in the enforcement of awards and decisions. As such, it is 

unsurprising that arbitration remains one of the most attractive dispute resolution mechanisms chosen 

by multinational parties. Meanwhile, mediation is a process of dispute resolution facilitated by a third 

person named mediator, who advises parties to reach a settlement. Such a settlement must lead to a 

‘win-win’ result on the basis that it is a more satisfactory process and outcome for both parties, than 

going to court. According to the 8th Mediation Audit conducted by the Center for Effective Dispute 

Settlement (‘CEDS’), the overall success rate of mediation remains high with an aggregate settlement 

rate of 89%.3 One of the existing shortcomings has been that settlement agreements resulting from 

mediation do not have binding force, meaning that parties might face hurdles imposed by foreign courts 

at the enforcement stage; meanwhile, arbitration awards do not have this problem owing to the existence 

of the established international framework.  

Nowadays, for the efficiency of dispute resolution, parties implement mediation-arbitration 

(‘med-arb’) or arbitration-mediation-arbitration (‘arb-med-arb’) methods in an attempt to save time and 

costs for the parties in dispute. In arb-med-arb, the dispute is first referred to arbitration before it goes 

to mediation. If parties are able to resolve their differences through mediation, then it can be recorded 

as a consent award. In med-arb, the parties try to resolve their dispute through meditation first, and if 

they cannot reach an agreement then they will arbitrate. In this sense, mediation and arbitration create 

a positive symbiosis. In most cases, subject to the legal system of a certain country, mediation 
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agreements can be transformed into arbitration awards. In that sense, arbitration and mediation can work 

well in tandem.  

The world of dispute resolution continues to evolve, developing new concepts each year. The 

arbitration process has become more complex, and now it takes longer to consider big cases. Since 

2014, the United Nations Commission on International Trade Law (‘UNCITRAL’) Working Group II 

has been involved in a new project that will deal with mediation agreements.4 The main idea is that 

mediation agreements can be subject to enforcement in countries that are signatories to the prospective 

convention. On December 20, 2018, the General Assembly of the United Nations5, adopted the United 

Nations Convention on International Settlement Agreements Resulting from Mediation (the ‘Singapore 

Convention’).6 The Convention aims to alter the dispute resolution process, bolstering the use of 

mediation in cross-border dispute resolution. From that moment on, arbitration and mediation might 

end up turning into rivals rather than partners. As long as the Singapore Convention is anything like its 

“counterpart” – the New York Convention, many changes are to come. In a 2015 survey by Queen Mary 

University on international arbitration, respondents were asked whether a convention on the 

enforcement of settlement agreements resulting from mediation would encourage them to use mediation 

more often, respondents were slightly more in favor of this option, with 54% answering “yes”.7   

No doubt that Asian countries might be first volunteers to join the Singapore Convention. 

Mediation has not been very active in cross-border dispute resolution across the globe because 

mediation agreements cannot be enforced. With the adoption of the Singapore Convention, the 

frameworks arb-med-arb and med-arb might change their nature or even cease to exist. Parties may 

finally have to choose between arbitration and mediation with no future recourse because of the so 

called ‘fork-in-the road’.  

It is believed that Western countries tend to have a confrontational approach towards resolving 

disputes, mostly by means of litigation and arbitration. This has its roots in the adversarial nature of 

their domestic legal systems. Conversely, Asian culture has its origins in Confucian ideals, and therefore 

adopts a more consensual approach in order to protect future commercial relationships, which means 

that disputes tend to be resolved by mediation. If most of the time arbitration is a zero-sum game, unless 

parties come to a settlement agreement, mediation tend to preserve commercial relationships by 

assuming a win-win outcome. In this regard, there might be a tendency towards international mediation 

since the Singapore Convention gives teeth to the mediation process.  

Arbitration industry is also a business, whereby law firms are involved in long-term advocacy 

processes with millions of dollars at stake. Although the lawyers are presumed to act ethically, 

 
4 Proposal by the Government of the United States: Future Work for Working Group II, U.N. Doc. A/CN.9/822, at 3 (June 2, 
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(extremely profitable) billable hours are still logged. Research undertaken by Pia Eberhardt and Cecilia 

Olivet, finds that legal and arbitration costs average over US$8 million per investor-state dispute, 

exceeding US$30 million in some cases.8 Elite law firms charge as much as US$1,000 per hour, per 

lawyer – with whole teams handling cases.9 Arbitrators also earn respectable salaries, amounting up to 

almost US$1 million in one reported case.10 Industry insiders estimate that more than 80% of all legal 

costs in arbitration are spent on counsel.11 Arbitration can thus be incredibly complicated and expensive, 

and the process far from being fast.12 Parties might use any means in dispute try to get the positive result 

where the winner takes all, while for lawyers it is a matter of additional billable time. To prolong the 

process, a losing party may apply so called guerilla tactics that are intended to delay and sabotage the 

arbitration process to undermine the finality of an arbitration award. Eventually, the winners are the law 

firms who collect multimillion-dollar payments, regardless of the result. To tackle the issue, mediation 

could be a good option for multinational parties to get the win-win outcome, since there is no point in 

exploiting guerilla tactics in mediation provided that parties in dispute are on the same footing. If the 

Singapore Convention is successful, parties will likely resolve their commercial disputes by exploiting 

mediation. Instead of arbitration clauses, people will be choosing mediation options because after all 

their settlement agreement can be subject to enforcement. There might be a shift from arbitration 

towards mediation, thus overshadowing the arbitration process in general, thereby creating competition 

between mediators and arbitrators for ‘business’. 

As I have mentioned, arbitration has become a money-making machine in its own right.13 The 

Philippine government, for example, spent US$58 million to defend two cases against the German 

airport operator Fraport - the equivalent of the salaries of 12,500 teachers for 1 year, vaccination for 3.8 

million children against diseases, or the building of 2 new airports.14 In this regard, arbitration might be 

beneficial for law firms, but certainly not for the parties in dispute – and for the public. The new 

framework – the Singapore Convention – creates two parallel, independent processes which will be the 

parties’ discretion to choose. When it comes to mediation, it will be possible to find a middle ground 

between public interests and commercial interests within investment disputes.  

It cannot be stressed more what is at stake in a dispute between corporate parties – particularly 

where one party is using public money – is the allocation of significant financial resources. In 

minimizing the wastage of time (and money) arbitral institutions have to date been implementing 

various mechanisms like expedited proceedings and emergency arbitration. The recent attempt of 
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11Confirmed by a conference of practitioners in 2011, summarized here: 

http://kluwerarbitrationblog.com/blog/2011/10/05/arbitral-institutions-under-scrutiny/ [19-03-2012]. 

12 According to 2018 Queen Mary University Arbitration Survey, “cost” along with “lack of speed” continues to be seen as 

arbitration’s worst feature.  

13 Eberhardt and Olivet (n 8). 

14 Cecilia Olivet, ‘The Dark Side of Investment Agreements’ [2011] The Transnational Institute: Amsterdam. 



UNCITRAL with its ground-breaking treaty seeks to put in place mechanisms that will ensure that 

cross-border transactions can function more effectively, and that mediation can be encouraged. We will 

be following the development of the Convention’s implementation over the coming year and hope to 

follow up by developing this working paper in due course. 

    

 
 


