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As one practitioner said, the arbitral tribunal’s diversity is the last thing in anyone’s mind when 
they are looking for an arbitrator.1 Many surveys also demonstrate that the diversity in arbitral 
tribunals is still an issue.2 Most of the time, parties in dispute tend to rely on a closed pool of 
famous arbitrators leaving behind the other part of young and rising practitioners. This article 
would like to discover the following questions: What is the importance of diversity? Is it a valid 
concern, if yes, why? How should institutions play a role in ensuring diversity?  

Arbitration has always been at the disposition of elites where only lawyers from the 
western hemisphere take the leading positions in international law firms and arbitral 
tribunals. For instance, according to the 2018 ICSID Report, 85% of appointed arbitrators 
were from Western Europe.3 Although ICSID tries to do its best in ensuring the diversity of its 
tribunals, it is still to the parties' discretion to appoint their arbitrators. Some scholars believe 
that the problem is then aggravated by the distinctive features of international arbitration, the 
lack of transparency in the appointment process.4 Especially today, with the rise of 
globalization, the diversity in different parts of life is becoming a new norm. 

So, what is the importance of diversity? Arbitration is known to be an independent and 
impartial adjudicatory process, but it is still believed that arbitrators might still suffer from 
biases; they do not even know they have—there many reasons for that. For example, business 
practices are distinctive in different jurisdictions. If some engagements in Asian countries are 
meant to be a cultural norm, they can be treated as deviant in the western world. In the dispute 
resolution process, such discrepancy of cultural norms might lead to miscommunication, and 
thus the arbitration awards that are not solving the dispute as objectively as possible.  

Moreover, different cultures have different attitudes toward communication. For 
example, in western culture, they have so-called low-context communication, where messages 
are understood at face value, and communication is precise, simple, and clear.5 Meanwhile, 
some countries and cultures have high-context communication, where messages are implied, 
but not mainly expressed, and excellent communication is sophisticated, nuanced, and 
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layered.6 Therefore, if the arbitral tribunal is not diverse and includes only arbitrators with a 
one-sided point of view 

, it is likely that the desition they make will not be close to the objective one.  
Besides, different cultures might have distinctive attitudes towards conflict. Some 

cultures are confrontational, while some avoid confrontation. Furthermore, last but not least, 
different cultures have different approaches to emotional expression, where these factors 
affect the perception of honesty, style, and communication. All this information makes us 
believe that we live in a diverse world, where the perception of reality can diverge. From this, 
ethnic and gender diversity in international arbitration is paramount. It is firmly believed that 
diverse groups also tend to make better decisions.7 There might be people of different 
backgrounds who will be able to provide a unique perspective to resolve an issue of fact or law.  

When it comes to women’s inclusion in international arbitration, it is still a big issue. 
As addressed by Lucy Greenwood, almost 65% of graduate trainees at an entry-level in the UK 
are women. However, among them, less than 20% by the time reach partner level.8 Even less 
end up in arbitration tribunals. This phenomenon is coined as ‘pipeline leak’ by some 
commentators, who associate the leak with various factors, including office climate, difficulties 
in managing dual careers, lack of female role models and mentors, lack of flexible work 
options, and attitudes to flexible working.9 

So, is diversity a valid concern? Yes, it is. It is a valid and critical concern. The main 
concern is that people are all biased against specific individuals, groups, classes, or cultures at 
some point or another. Bias operates in a completely subconscious way, so people are 
completely unaware if it is taking place. These biases exercise substantial impacts over the way 
people make decisions, so ultimately, people end up treating some individuals more favorably 
than others. Subconscious bias is one of the main problems that everybody has.10 The Implicit 
Association Test (IAT) can demonstrate that people are all implicitly biased.11  
 To address the issue of gender and ethnic diversity, arbitration institutions should play 
an essential role in ensuring such diversity. In one essay, Professor Catherine Rogers also 
considered the institutions to be the ‘primary regulators’ of international arbitrators. The 
institutions should take responsibility for encouraging diversity in the candidates they 
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choose.12 Nowadays, the rules of the major arbitral institutions are silent on diversity, which 
means the institutions are supposed to amend their rules that guarantee diversity in their 
arbitral tribunals.  

The standing impediment to recognizing the diversity is that the arbitration process is 
confidential, and information about an individual’s track record is limited. Such information 
that is shared is usually kept within a small group. What institutions could do is keep detailed 
information on their panel of arbitrators, providing confidential feedback from the parties 
appointed members of the tribunal. One of the initiatives of Professor Catherine Rogers called 
Arbitrator Intelligence, a secure platform that collects and aggregates information about 
arbitrators on a case-by-case basis, aims to promote transparency, accountability, and 
diversity in arbitrator appointments.13 Thus, institutions could exploit the existing state-of-
the-art technologies like Arbitrator Intelligence that attempt to ensure diversity or adapt their 
mechanisms to ensure diversity in their arbitration panels. 

It is worth recalling one of the Daniel Kahneman's quotes: “…despite our best efforts, 
our rational faculties are often overruled by preferences and prejudices of which we are not 
even aware…” Therefore, diversity is a valid concern, and institutions might do its best to 
ensure it. Those dedicated individuals making selections need to undertake personal 
responsibility for admitting and eradicating unconscious bias against the appointment of 
diverse candidates, either it is gender-based or ethnic-based. 

 
 

 
12 Catherine A Rogers, ‘Regulating International Arbitrators: A Functional Approach to Developing Standards 
of Conduct’ STANFORD JOURNAL OF INTERNATIONAL LAW 71. 
13 ‘Arbitrator Intelligence’ <https://arbitratorintelligence.com/> accessed 14 January 2020. 


